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APPELLANTS'BRIEF
INTRODUCTION
My name is Carl Eric Owen. As a pro se representative for myself and my wife, I will speak in
the first person. Any pronouns used include my wife, Anita R. Owen. We are
, both competent, and we reside in Idaho at 276N 125W, Rupert, Idaho 83350. Our mailing
address is PO Box 723, Rupert, Idaho 83350 and our phone numbers are: 208-430-3206 and
208-430-7144. Our email address is: carleowen@gmail.com. When I refer to parcel 1 it is Smiths
parcel. Parcel 2 is our parcel. I will refer to Defendant/Respondents as Smiths.
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i. NATURE OF THE CASE/STATEMENT OF THE CASE

The nature of the case is a Trespassing action, a Boundary Dispute, Theft of Real and Personal
Property, Invasion of Privacy, a Survey Issue, an Irrigation Issue and Damages caused by
Smiths' actions.
STATEMENT OF THE CASE

On September 14, 2018, our property (parcel 1) was posted with "No Trespassing" signs to
mitigate a boundary dispute between parcel 1 and 2 that started due to a March 23, 2018 survey
with a large disclaimer and with contradicting survey coordinates for parcel 1 and 2 previously
surveyed and recorded. The survey was placed in dispute along with the T post placed by Smiths
on our east property in March/April of 2018. On July 17, 2018 or before, Smiths engaged
attorney Donald Chisholm to represent them in the dispute. Attorney Chisholm sent us a 10 day
demand letter on July 17, 2018 (Appeal R., V.1. p. 33-35) to remove our "No Trespassing" signs
or Smiths would take us to Court and obtain a Judicial decree and have us pay Smiths' attorney
fees. We declined and agreed to settle the matter in Court. We received no Court summons.
Sometime prior, unknown to us, Smiths had placed a motion activated surveillance camera south
of our home observing our front yard and residence. On the afternoon of September 14, 2018, we
received a call from our neighbor, David Pinther, that Smiths and a surveyor were in our front
yard posting wooden survey stakes with flags. We stopped on the way home from Twin Falls
and filed a Trespassing Complaint with the Minidoka sheriffs office. See (Appeal R., V. 1.
p.119-122). Smiths had ignored our no trespassing signs and entered our property in our absence.
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Smiths had arranged and paid $200 for an employee of Desert West Surveyors, Jaram Jones, to
place wooden survey stakes with flags from the west beginning of our property (POB) at the
centerline of 125W Road which is marked with a steel pin. Jaram Jones then placed a line of
wooden stakes going Northeast approximately 300 feet up onto our driveway and then east and
southeast to a T post placed at the 609.94' east portion of our property forming an apex of stakes
instead of a straight surveyed line. Neither Jaram Jones nor Smiths notified us that they were
going to be on our posted property. Smiths then engaged in self-help without a judicial decree,
ignored our "No Trespassing" signs, and erected a 3 strand barbed wire fence starting at the east
beginning of our driveway and going to the east and southeast for 300+ feet to a metal T post
placed on our east property that was in dispute. Smiths installed a large railroad tie on the south
edge of our driveway at the beginning point of the fence. See (Appeal R.,V. 3. P. 516-521). The
picture at page 521 shows the railroad tie on our driveway and the barbed wire fence going east
and southeast through our front and side yard. The fence enclosed and deprived us of our
asparagus patch to the south of the railroad tie, enclosed our annual Christmas tree in our front
yard, our riding lawn mower, gas cans, a large amount of garden tools, a moving dolly, lumber,
metal stock, fencing tools and fence posts (metal T posts). At our side yard the fence enclosed
and fenced over a large portion of our decades old grape fence and a portion of our garden spot.
Within 3 days of our personal property being deprived from us, enclosed by Smiths' fence, the
majority of our personal property fence was taken and removed. Smiths had previously placed a
surveillance stealth camera at the edge of the front yard without our knowledge. We obtained,
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through discovery, the pictures at (Appeal R.,V. 3. P. 516-520). Smiths' own camera captured
them in the act of trespassing onto our property and erecting a barbed wire fence through our
property which had been placed in dispute without benefit of a Court Order or Decree. The
pictures are date stamped. We sent a 10-day demand letter to Smiths and their attorney
demanding removal of the fence. We received no response and filed our civil Complaint on
September 25, 2018 at (Appeal R., V.1 p. 13-25). The Fifth Judicial District Court awarded
Summary Judgment for Smiths and dismissed our claims with prejudice in a Judgment on
August 9, 2019. In an Amended Judgment on September 12, 2019, Costs and Attorney fees were
awarded to Smiths.

ii. Course of Proceedings in the Fifth Judicial District Case No. CV 34-18-756
I.My Civil Complaint was filed September 25, 2018.
2. Various Motions and Court Appearances were held.
3. The Presiding Judge recused himself on insinuations of bias. Judge Tribe was assigned.
4. I filed a Summary Judgment Motion/Brief/SeparateConcise Statement of Facts Not in Dispute
5. Smiths filed a Summary Judgment Motion and Brief
6. The Court issued a Memorandum Decision July 29, 2019 and a Judgment on August 9, 2019
7. The Court issued a Memorandum Decision and Amended Judgment
8. I filed an Amended Notice of Appeal
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iii. CONCISE STATEMENT OF FACTS
1. We purchased our property at 276N 125W, Rupert, Idaho 83350 on September 4, 2008 from
David Ike Nichols' Bankruptcy Estate and received a trust deed at (Supplemental Appeal R., V.
1. p. 85). At that time David Nichols was residing in what is now our home and undergoing

bankruptcy. David Nichols walked the four (4) comers of the property with us and showed us
that the southern boundary of our property started at a steel pin in the middle centerline of 125W
County Road as depicted on the May 17, 1978 survey splitting his parents large property into 5
separate parcels. See the survey at (Supplemental Appeal R., V. 1. p . 65). Our property is
identified as Parcel 1. David Nichols told us that he and his brother Tom Nichols were present on
May 17, 1978 when his parents instructed the surveyor, Lloyd Hess, of Idaho Land Surveys of
his intent to split off the large agricultural parcel from the large parcel and identify it as Parcel 1.
Parcel 2, which is now our Residential property's southern boundary was to be defined as the
irrigation berm running alongside the northern edge of the alfalfa field (parcel 1) to the east
splitting a large tree on the irrigation berm for 600+ feet to a flag marker set on the north edge of
the irrigation berm by William Nichols. The decades old irrigation berm separated the
agricultural field (parcel 1) from the residence property (parcel 2). The surveyor, Lloyd Hess, of
Idaho Land Surveys set a "PK" nail in the center line of the 125W Road on the section line. See
the center line shown at (Supplemental Appeal R., V. 1. P. 65) and then went east along the
section line and irrigation berm to William Nichols' flag marker and set a steel pin on the north
edge of the irrigation berm. The steel pin marked the SE boundary of parcel 2. He then
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proceeded to the east end of the large agricultural parcel along the section line and found a steel
pin which represented the SE end of the agricultural Parcel 1. David and Tom Nichols heard and
witnessed their father's instructions and intent to Lloyd Hess and will testify to the above facts.
Prior to purchasing Parcel 2, we walked the southern boundary with David Nichols and observed
the steel pin on the north edge of the irrigation berm at the 600+ foot point (marked as E613.75'
on the survey). When we walked the boundary line, we observed the property north of the
irrigation berm was well mowed and maintained. We observed a large asparagus patch off the
driveway road bed between the irrigation berm and the steep driveway bank. We observed a fir
tree (Christmas tree) in our front yard well north of the irrigation berm. We observed a grape
fence going alongside a well maintained garden spot on the north part of our east property and
going south close to the irrigation berm but leaving room for a tractor path to maintain our west
property. All the property north of the irrigation berm separating parcel 1 and 2 was well
trimmed, mowed and maintained from the 125W Road to a steel pin on the north side of the
irrigation berm at the E613. 75' point. We mowed and maintained all property north of the
irrigation berm until March/April 2018 when the dispute arose by Smiths placing a metal T post
approximately 23 feet from our irrigation berm.
2. I sent the Smiths' attorney a letter demanding that if the fence was not removed by September
24, 2018 that I would file a Complaint in Judicial District 5 Court in Rupert. The fence was not
removed and I did not receive an answer to my demand letter. I filed and served a summons and
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Complaint demanding a jury trial to recover damages from the trespassing and theft of our
property on September 25, 2018 which initiated this case.
3. Smiths did not file an Answer admitting or denying our claims in the September 25, 2018
Court filing and instead filed a Motion to Strike the majority of our Complaint. The judge
ordered us to file an Amended Complaint which we did. Smiths' filed an Answer and
counterclaim to the Amended Complaint.
4. Smiths filed a motion to force a survey of our property at our cost using Trevor Reno, the
same surveyor that had surveyed Parcel 1 (Smiths' property) on March 23, 2018. We had
objected to the March 23, 2018 survey and placed it in dispute as defining an incorrect boundary
between our property and Smiths' property due to different survey coordinates used than what
was recorded and on file and our long possession, maintenance and use of the property claimed.
We objected to Smiths' having a survey of our property based on their motion to use the same
surveyor whose survey triggered the boundary dispute. The presiding judge understood our
objections and denied Smiths' motion and ordered mediation. Smiths never submitted a
discovery request to "inspect and survey" our property.

5. At a Court Motions hearing on January 14, 2019, (Supplemental Transcript R., V. 1.p.
8-33), the presiding judge took exception to Attorney Chisholm's disparaging remarks toward

my wife and me. Attorney Chisholm accused us of "talking out of both sides of our mouth" and
claiming that we were "misrepresenting" the issues. He also stated that we had no respect for the
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intelligence of the Court and no respect for him. The presiding judge admonished him and
informed him that personal attacks were not productive. Attorney Chisholm regularly used
disparaging language to us in Court sessions after the original judge recused himself. Attorney
Chisholm stated that he felt neither he or his client was being treated fairly. The judge stated that
he could not find a response from Smiths to our objection to the forced survey motion and
excused himself to look for the response and to review the Judicial Code of Conduct. When the
judge returned to the Courtroom, he stated that the Court file did not contain a response to our
objections. He discussed the Judicial Code of Conduct and then he recused himself from the
case. After the motions hearing, Attorney Chisholm stated that he had drafted a response to our
objections but his secretary had forgotten to hit the "send" key to get it to the Court Clerk. See
the transcript at (Supplemental Appeal TR; V.1. p. 8-33). Judge Michael Tribe was assigned to
the case. After Judge Tribe was assigned to our case, he treated us with disdain and allowed
Defendants' Counsel, Donald Chisholm, to disparage my wife and me at every Court appearance

throughout the remainder of the case at District Court. See (Transcript TR., V. 1 .p. 80.
condensed page 22, L. 19-21). The Judge said he did not believe Chisholm had overstepped.
"And Mr. and Mrs. Owen, I do appreciate you being here. I liken you being here to me going
into surgery, it's not my world. You've come in here where it's not your world."
See (Transcript TR., V. 1 .p. 80. condensed page 23, L. 3-4).
" ... and I do appreciate you being well behaved."
6. We were respectful in all the Court appearances. The "well behaved" remark by the judge was
sarcastic and demeaning to my wife and me as was his equating us coming into his Courtroom as
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him being in surgery. He allowed Attorney Chisholm to disparage our intelligence at every Court
hearing over which he presided. The original judge admonished Attorney Chisholm for his
personal attacks and his disparaging language to us and ended up recusing himself when
Attorney Chisholm raised the issue of bias. Judge Tribe allowed Mr. Chisholm to continue his
disparaging personal attacks to us even after we objected and responded at (Transcript TR.,
V.1. p. 49, L. 18-22): He did not rule on my objection.

MR. OWEN: "Your Honor, first I'd like to object to the language of Defendants. We've
proceeded in good faith. We're not stupid. We're not doing chicanery against the Court.
We're simply trying to protect our property."
7. It would take numerous pages to list all the disparaging remarks by Mr. Chisholm in the
record and in his emails. We could provide hundreds. An excerpt of remarks is listed below:
The following examples are all from (Transcript Appeal TR., V. 1.).
At page 2, he accused us of doing economic warfare. At page 11 and 12, he accused us of
having a lack of knowledge and a misinterpretation of survey law and procedure and
accused our surveyor of making many, many mistakes. At page 13, I explained to the
judge that from the start, Mr. Chisholm had thrown off on our lack of knowledge and our
understanding of things and that he refused to meet or talk with us unless we hired an
attorney to talk to him. At page 37 Mr. Chisholm accused us of refusing to deal with facts
and causing economic harassment to his client. At page 39, he accused our surveyor (who
is deceased) as being incompetent. The original judge admonished Mr. Chisholm for
accusing us of "misrepresentation". At page 46, Mr. Chisholm accuses us of "throwing
up garbage". At page 47, Mr. Chisholm accuses us of filing things without knowing what
we are doing and stating that it is impossible to talk to us intelligently. He stated that it is
a terrible waste of time to have to deal with Mr. and Mrs. Owen. At page 48, Mr.
Chisholm accused us of not having respect for the Court and for his intelligence. He
accused us of engaging in "chicanery". At page 36, he accused us of distorting facts quite
constantly and spewing falsehoods. At (Supplemental Transcript TR., V.1. p. 15 L. 8)
Mr. Chisholm says: " - - they're talking on both sides of their mouth is what's
happening."

11

8. At all the numerous court appearances that Mr. Chisholm initiated for his many filings, he
avoided discussing the issues in our Complaint, the trespassing, the theft, the invasion of privacy
and the damages caused. He only talked about two subjects. (1) Insisting on forcing us to have a
survey by Trevor Reno and Desert West whose previous survey we had placed in dispute, and
(2) making disparaging remarks about my wife and me and repeatedly criticizing us for not
hiring an attorney to talk to him. Judge Tribe stated that he did not think Mr. Chisholm had
overstepped the Judicial Conduct Rules.

9. Smiths renewed their motion to force a survey of our property using the same surveyor, Trevor
Reno, whose March 23, 2018 survey triggered the boundary dispute by using different survey
coordinates and including a large disclaimer on the survey. We objected to a forced survey using
a surveyor whose March 23, 2018 survey was in dispute. We had placed the survey in dispute
due to entirely different and newly developed survey bearings and a large disclaimer on the
survey. We pointed out there were no arguments or reasons cited by Smiths in the renewal
request to overcome the previous denial. At a hearing on the matter, we requested that if the
judge granted the renewed motion for survey of our property that the surveyor be required to use
our survey coordinates in our legal description and deed recorded and on file. The new presiding
judge granted Smiths' motion and refused to require our property to be surveyed with our survey
bearing coordinates on our deed and legal description. Trevor Reno surveyed our property using
his different survey coordinates in dispute and created on the March 23, 2018 survey.
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10. On July 29, 2019, the District Court awarded Summary Judgment to Smiths in a
Memorandum Decision at Appeal (R., V. 4. p. 709-723) and dismissed our Complaint and
claims with prejudice. We had filed a Motion for Summary Judgment with a Brief in support and
a separate Concise Statement of Facts in accordance with the Court's scheduling Order.
Smiths had filed a Motion for Summary Judgment with a Brief in support but did not file a

separate Concise Statement of Facts as required by the Court's scheduling Order.
The Court issued a Judgment on August 9, 2019 for Smiths. We filed a Notice of Appeal to the
Supreme Court. Smiths' attorney filed for an Amended Judgment and the Court awarded an
Amended Judgment on September 12, 2019 awarding Smiths our property that was in dispute
including our buried irrigation pipeline on the west end of our property that we acquired when
we purchased our property on September 4, 2008. The Court awarded Smiths a permanent
easement and right of way to our pipeline and waterworks. The Court awarded costs and attorney
fees to Smiths. We objected to the award of attorney fees and provided specific details of why
they were excessive and unreasonable at (Appeal R., V. 4. p. 741-777).
11. We filed an Amended Notice of Appeal to the Supreme Court and that brings us to this
Appeal Brief. In our Amended Notice of Appeal we specifically stated that unless otherwise
stated that we wanted all attachments and exhibits including photographs attached to

pleadings, responses and filings included in the Notice of Appeal be forwarded to the
Supreme Court as necessary documents. See (Appeal R., V. 5. p. 899, L. 10-12).
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"The appellant requests the following specific documents be included in the clerk's
record with attachments, exhibits and photographs attached to the documents unless
otherwise specified."
The Court failed to include the exhibits and photographs referenced that we had attached to the
deposition of Jessica Smith. Both the District Court and the Supreme Court refused to add the
necessary and vital exhibits to the appeal record. See (Appeal V. 4. p. 676-693). The exhibits
were part of and attached to the deposition filed with the Court Clerk but for whatever reason
were not scanned into the Court Record. The missing exhibits were cited at (Appeal V. 4. p. 677

L. 11-19 condensed page 3).
I request that the Supreme Court review the entire deposition (Appeal V. 4. p. 676-693) since
adding the missing exhibits to the deposition were denied by both the District and Supreme
Court. Jessica Smith admitted that they saw our "No Trespassing" signs and knew the property
was in dispute when they engaged in self-help without a court order or decree and built the
barbed wire fence through our property. She admitted that they fenced over our personal
property including our riding lawn mower. She admitted that the initial claim on our property by
Derik Smith did not include our front yard Christmas tree but the fence did enclose our
Christmas tree.

12. See Smiths' attorney's July 29, 2018 email at (Appeal R., V. 5 p. 805 L. 19-29) discussing
the irrigation berm and boundary dispute between parcel 1 and 2:
"Carl said the berm was created to keep irrigation water from his property from flooding
your field. If your field slopes to the north, it is likely that the berm was created to keep
water from your field from flooding Carl's property. Carl's property may slope to the
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south, but it is relatively narrow, so it would not generate very much irrigation runoff.
The borrow source from the berm seems to be predominately south of either surveyed
line. That would be consistent with the owner of your parcel using soil from his land to
build the berm to keep his runoff from flooding Carl's property."
The attorney's theory was true. Decades before Smiths purchased parcel 1, the then owner,
William Nichols, David Nichols father, enhanced and built up the natural irrigation berm to
protect both parcel 1 and 2 from flood irrigation runoff. The irrigation berm had to be
periodically repaired and enhanced due to water erosion. The Attorney's above email was written
a month and a half before Smiths engaged in self-help and built his fence on posted and disputed
property without benefit of a Judicial order or decree. See David I. Nichols' sworn affidavit at

(Appeal R.V. 1. p. 307-308, L. 25-28 on p. 307 and L. 1-5 on p. 308).
"Mr. Lind Gamer leased the alfalfa field for many years and holds the lease now for the new
owner, Derik Smith. Mr. Gamer handles all functions of irrigating, mowing and harvesting
the alfalfa crop. Mr. Gamer and I enhanced the natural berm and constructed the berm
between my property and the alfalfa field to a higher level to prevent irrigation water from
my property going into and onto the alfalfa field."
"For decades the berm and the irrigation pipe running from the west end of the alfalfa field
has been accepted as the boundary between the two properties in dispute."
13. David Nichols' sworn affidavit was made on March 23, 2019 and filed on April 19, 2019 as
an attachment to our Summary Judgment Motion. Smiths' attorney drafted and charged for an
affidavit dated April 26, 2019 by D. Lind Gamer specifically to assert the following: See

(Supplemental Appeal R.,V. 1. P. p. 107, L. 17-22).
"I believe it was in 1995. David said he was concerned that he had been letting irrigation
water from his property get out of control and damage my grain crops. After my grain
was harvested David and I created a small berm to keep the irrigation water from David
Nichols' property from entering the field I was leasing."
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Attorney Chisholm drafted D. Lind Gamer's affidavit and attempted to use it to contradict
David Nichols' sworn affidavit above regarding "enhancing the berm" to a higher level. He
overlooked David Nichols' sworn statement that the irrigation berm had been accepted as the
boundary between the two properties in dispute for decades. D. Lind Gamer owns no property
interest in parcel 1. He is not a disinterested witness due to his income from the crops on parcel
1. David Nichols owned parcel 1 and lived on it for 29+ years.
Attorney Chisholm's email above contradicts Lind Gamer's statement of"creating a berm" when
he states: "That would be consistent with the owner of your parcel using soil from his land to
build the berm to keep his runoff from flooding Carl's property." Lind Gamer was not an owner
and owned no property interest in either parcel 1 or 2. The "owner" of parcel 1 was William C.
Nichols in 1978. William C. Nichols built up the natural irrigation berm with dirt from both
Parcel 1 and 2. For decades the irrigation berm has had to be enhanced and repaired due to water
erosion from flood irrigation. Lind Gamer's affidavit statement that Attorney Chisholm drafted
is unworthy of belief especially since it contradicts David Nichols' prior sworn affidavit. Lind
Gamer did help David Nichols enhance the irrigation berm but he certainly did not create the
berm. The berm was created decades prior to Lind Gamer's farming of parcel 1. Throughout
Idaho, irrigation berms are created to separate one parcel from another. Historically a dividing
irrigation berm is jointly created by owners with a common boundary to protect each of the
owner's property from water damage. The above July 29, 2018 email from Smiths' attorney
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illustrates that he is aware of the irrigation berm being the common boundary between parcel 1
and 2. During the time we have owned parcel 2, we flood irrigated our east property and we
repaired weak spots in the irrigation berm periodically caused by water erosion. Parcels of land
in our neighborhood have been established for decades and the boundaries have been easily
identifiable and respected.

14. Two days prior to Smiths' attorney's July 29, 2018 email above, Defendant Derik Smith sent
us an email on July 27, 2018 with an attached picture showing what he claimed to be our
common boundary and showing the portion of our property he was claiming. See (Appeal R., V.

3.p. 477-478, 480). He stated:
"Please review the attached aerial photo I took. The black line connects the two points of my
survey (the point in the middle of 125 West and the survey marker next to my T post. This
line clearly shows where our boundary is between these points. It appears to me that your
"main and only concern" is satisfied by my survey as this line does not infringe on your
driveway or grape patch (circled on the attached photo). I don't know where your garden spot
is but nothing between this line and my alfalfa field is tilled, cultivated or planted. Please
identify on this photo where your garden spot is and where you believe the property line to
be." (emphasis added)
The photo at page 478 shows the black line Smith claimed as our common boundary. The
claimed boundary depicted on Derik Smith's email did not infringe upon our driveway and only
took a small portion of our grape patch, garden spot and did not take our front yard or Christmas
tree; however, when he engaged in self-help on September 14, 2018 without benefit of a court
order or decree and built a barbed wire fence through the disputed property, the fence did
infringe on our driveway and took a larger portion of our garden spot, grape patch, side yard and
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front yard. See (Appeal R., V. 3. P. 515) which shows the beginning of the barbed wire fence on
our driveway. The picture also shows the large portion of our front and side yard including our
Christmas tree enclosed by the barbed wire fence instead of the narrow strip claimed and
depicted by the black line at (Appeal R., V. 3.p. 478). The fence erected on September 14, 2018
took much more of our real and personal property including our riding lawn mower than the
black line depicts. I responded to Smiths' request and marked his photo to show at (Appeal R.,

V. 3.p. 480) the parts of my property he was claiming.
See (Appeal R., V. 3.p. 448 L. 1-4) Jessica Smith Deposition.

"Q. Did I provide you with a copy of your aerial photo identifying a garden spot, an
asparagus patch, and what I considered to be my front yard? A. Yes."
The July 2013 aerial photographs at (Appeal R., V. 2. p. 314 and Appeal R., V. 4. p. 577)
clearly show two distinct parcels, a large agricultural field to the south of our property (parcel 1)
and our residence property (parcel 2) encircled by trees. Throughout Idaho, agricultural parcels
rarely have trees as part of the parcel. Trees are simply incompatible with a farmed parcel. The
trees claimed by Smiths are part of parcel 2, not part of parcel 1 agricultural parcel. David
Nichols stated to us that when he was deeded what is now our property on November 7, 1979
from his parents that he planted the trees alongside the north side of the irrigation berm as a
windbreak and to have his residential property encircled by trees. He pointed out a fir tree in our
front yard that could be used as a Christmas tree. We decorated the fir tree each December and
referred to it as our Christmas tree. David Nichols owned and occupied parcel 2 for over 29 years
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without any dispute, controversy or claim from owners of parcel 1. (William C. Nichols, Walter
Woodworth and Albert and Mary Ann Dureau) We owned parcel 2 for over 10 years and had no
dispute, controversy or claim on our property north of the dividing irrigation berm until Derik
and Jessica Smith purchased parcel 1 and claimed part of our parcel 2. See (Appeal R.,V. 3 p.
477-478).

15. We lived on parcel 2 for over 10 years when on March 23, 2018, Trevor Reno of Desert West
Surveyors conducted a survey for W esterra Realty who was an agent for the then owner of parcel
1, Mary Ann Dureau. See the March 23, 2018 survey that we placed in dispute at (Supplemental
Appeal R., V. 1. p. 6). The dispute that led to this case began in March/April of 2018 when I

saw Derik Smith placing a metal T post on our east property approximately 23 feet north from
the irrigation berm separating our property from the adjacent alfalfa field to the south of our
property. Along with two witnesses, David Anderson and Jesse Vaughn, I approached Derik
Smith and asked for an explanation of why he was on our property. He stated that he had
purchased the alfalfa field bordering my south boundary and paid for a March 23, 2018 survey of
the alfalfa field. I advised him that his survey was incorrect and notified him that I was placing it
in dispute as the boundary between our property and the alfalfa field was the irrigation berm
separating the two properties since May 17, 1978 (over 40 years) and had been recognized as the
boundary between his property and ours without any disputes or claims. I informed him that ifhe
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wanted to place a claim on our property that he would have to do it legally through the Court
system. I later found that he had not paid for the survey. It was paid for by the seller.
The July 2013 photograph at (Appeal R., V. 4. P. 577) shows just southeast of our house our
well defined garden patch and the tree by our garden patch that was blown down by the wind.
The stump of the tree is shown at (Appeal R., V. 5 p. 871). The picture was taken from the
barbed wire fence erected by Smiths. The truck and trailer Smiths' falsely claimed was parked
on their land was actually parked alongside the tree stump to allow harvesting of the downed tree
and was at all times parked on undisputed land. At the time we were harvesting a total of 3 trees,
the land Smiths claims is theirs was in dispute and neither Smiths or us had a Judicial Order or
Decree settling the dispute. Even though at that time Smiths were claiming part of our property
as his, we stayed on our property that was not disputed. David Anderson and Jesse Vaughn
helped harvest the tree and helped load the wood and limbs onto the truck and trailer and will
testify that the truck and trailer was always on undisputed land well to the north of the disputed
section claimed by Derik Smith without a court order or court decree. We were harvesting the
tree when Derik Smith arrived and placed a metal T post on our property well north of the
irrigation berm and claimed that a portion of our east property was part or Parcel 1 that he had
purchased.

16. Any reasonable person viewing the aerial photographs would see the well defined properties
as two distinct parcels of land; an agricultural field and a residence. A reasonable person would
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not conclude that the large agricultural parcel (parcel 1) included any part of the residential
driveway, trees, front yard and side yard and east property. No reasonable person would believe
that David Nichols' parents would intend for some future owner of parcel 1 to claim part of his
or his son's driveway, front yard, his crops and his east property. Properties in our neighborhood
were bought and sold without surveys based on the well defined and visible boundaries with
yards, driveways and irrigation berms. The aerial photograph at (Appeal R., V. 4. p. 578) shows
a large railroad tie placed well to the south and off our steep driveway bank with a wooden
survey stake at the base of the railroad tie. On September 14, 2018, when we returned to our
home after filing a trespassing complaint with the Minidoka sheriffs office, the large railroad tie
and the wooden survey stake was repositioned well to the north onto the edge of our driveway.
(Appeal R., V. 4. p. 603- 604) shows the repositioned railroad tie and wooden survey stake on
the edge of our driveway which is approximately 13 feet wide at any point. Smiths' photograph
at (Appeal R., V. 4. p. 578) shows the railroad tie well within the location of one of our trees
south of and adjacent to our driveway. The photographs with the barbed wire attached to the
railroad tie at (Appeal R., V. 4. p. 603- 604) shows the railroad tie placement well north of our
trees bordering and on the edge of our driveway. Both photographs show the fence erected by
Derik Smith north of the claimed boundary line depicted in aerial photograph (Appeal R. V. 4.
p. 574 and 575). At (Appeal R., V. 4. p. 568, L. 2-11) Derik Smith states that he drew a straight
line on his aerial photograph at (Appeal R., V. 4. p. 574, L 9-10). He states that the straight line
he drew represents the surveyed boundary: "The line represents the surveyed boundary." At
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(Appeal R., V. 4 p. 570, L. 2-7) Derik Smith states: "The wooden post is near the West end of
the fence affiant constructed on September 14, 2018". The west end of the fence constructed on
September 14, 2018 is actually on the entrance of our driveway and starts with a large railroad tie
like the one depicted at (Appeal R., V. 4. p. 578). "The gravel driveway of Carl Owen is shown
at the right hand side of the picture" at (Appeal R., V. 4. p. 578). Derik Smith states:
"It is approximately 8 to 10 feet from the wooden post at its closest point. Subsequently,
Carl Owen widened his driveway to the fence apparently to support his claim."

17. When Smiths stated straight line "surveyed boundary" is compared to the actual fence
erected, it is easy to see the difference. Allegedly, the fence was built based on the claimed
survey boundary of the straight line when in fact, the fence starts at our driveway and goes east
to a T post. Smiths now claim the fence represents the surveyed boundary. So, according to
Smiths, the boundary is wherever they say it is. Smiths claim we widened our driveway. Our
driveway is on high ground with a steep bank along the south side. The contour of the land and
the steep driveway bank prevents widening of the driveway on the south side. Our driveway
varies from 12-14 feet wide over the total length from the 125W Road to the entrance of our
yard. In an email dated July 26, 2018 from Derik Smith at (Appeal R., V. 1. p 45, L. 16-17), he
requested that I show where my garden spot was located: "Please identify on this photo where
your garden spot is and where you believe the property line to be." I responded and identified my
garden spot, my grape fence, and my asparagus patch on his straight line photograph at (Appeal

R., V. 1. p. 191) and identified our garden spot and our asparagus patch. I also used dashed lines
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to show the fence up to our driveway and the wooden stakes going southwest to the point of
beginning at the middle of 125 West Road which was far north of Smiths' straight line claim.
18. On July 17, 2018, I received a letter from an attorney, Donald J. Chisholm, stating that he
was representing Derik and Jessica Smith in the boundary dispute. He described his letter as a
demand letter and stated that ifwe did not remove our "No Trespassing" signs within 10 days of
his letter that Smiths would take us to Court and obtain a judicial decree and that we would have
to pay costs and attorney fees. See (Appeal R., V.1. p. 33-35). We replied and informed him of
our address for receiving Court papers and informed him that we agreed to settle the dispute in
Court. See (Appeal R., V.1. p. 40-41). We never received any Court summons or filings. We
engaged in email attempts to resolve the dispute but were unable to reach resolution. We offered
to meet with the Smiths and their attorney to discuss the dispute issues and both Smiths and their
attorney refused to meet and discuss the dispute issues unless we hired an attorney.
19. Derik Smith installed a stealth trail camera on a T post south of the fence aimed at our front
yard and our house. The camera was motion activated. Through discovery, we obtained
numerous pictures showing Derik and Jessica Smith eating, drinking and erecting the barbed
wire fence through our property on our front yard with camp chairs. Some of the pictures show
Derik Smith between our front yard and the irrigation berm at nighttime. Within 2-3 days of the
fence being erected, the majority of our personal property fenced off was taken and removed.
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ISSUES APPEALED

1.
2.
3.
4.
5.
6.

Memorandum Decision of July 29, 2019 Awarding Summary Judgment to Smiths
Initial Judgment of August 9, 2019 Dismissing my Complaint Claims
Memorandum Decision Awarding Smiths Costs and Attorney Fees
Amended Judgment of September 12, 2019
Motions for Leave to File for Punitive Damages and Injunctive Relief not resolved.
Judge Tribe Bias and Failure to maintain Judicial Conduct

These Issues encompass the Judge awarding Smiths our Irrigation pipeline and failure to address
our proven Damages such as theft of our personal property and denying us the rights to use our
Irrigation water for the east portion of our property.
DISCUSSION/ARGUMENT

1. On March 7, 1977, at a meeting of the Board of Commissioners of the Minidoka
CountyHighway District, the Smiths' attorney, Don Chisholm, now Smiths' attorney, attended
the meeting. (Supplemental Appeal R.,V. 1, p. 51, L. 1-3)
At the meeting, the minutes of the meeting show a pipe easement was granted to William C.
Nichols for his property located at 125 W. 275 N. (Supplemental Appea R.,l V. 1, p. 51, L.
31-35) When Attorney Chisholm drafted an affidavit for Susan Allen dated April 26, 2019,
(Supplemental Appeal R., V. 1.p. 49, L. 13-15) he typed the address incorrectly on the affidavit

to make it appear that William C. Nichols was granted a pipeline easement on our property at
125W 276N instead of on William Nichols property at 125W 275N. Susan Allen did not notice

the incorrect address and signed the affidavit under oath with the incorrect address cited in her
affidavit.
"The minutes list easements approved for several landowners, including William C.
Nichols of 125 West 276 North with the highway district". (emphasis added)
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The judge accepted the address in the affidavit drafted by Mr. Chisholm and made a ruling
granting our pipeline and waterworks to Smiths based on Mr. Chisholm's argument that the
irrigation pipe easement granted to William C. Nichols created a chain of succession to his client
on parcel 1. In fact, the true address and property that William C. Nichols obtained a pipeline
easement for at 125 West 2 75 North was in no way connected to parcel 1, thus no chain of
succession to parcel 1 was created. Since Mr. Chisholm drafted and charged for drafting Susan
Allen's affidavit, and he received a judgment giving his client our pipeline, it can be inferred that
the address error was intentional and deliberate to support an untenable argument.

2. On May 17, 1978 William C. Nichols divided a large parcel of property into five (5) separate
parcels labeled parcels 1-5. Parcel 1 was a large agricultural parcel which William C. Nichols
retained for himself. Parcel 2 is adjacent and north of Parcel 1 and is a residential property
which we now own. William C. Nichols contracted Lloyd Hess of Idaho Land Surveys to survey
the large parcel. (Supplemental Appeal R., V. 1. p. 65) On April 11, 1983, William C. Nichols
sold parcel 1 to Walter A. Woodworth on a Warranty Deed recorded under instrument no.
332795. (Supplemental Appeal R., V. 1. p. 87) David Nichols and Jackie Lynn Nichols were
conveyed property on November 7, 1979 from William C. Nichols and Eva Nichols by a
Warranty Deed which was recorded at the Minidoka County Recorder's Office as Instrument No.
29780. (Appeal R., V. 2. p. 262-263) The Warranty Deed relinquished all rights of William C.
Nichols and Eva Nichols, owner of parcel 1 to the described parcel 2 property and warranted at
(Appeal R.,V. 2. p. 262 L. 26-31):
"TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said
Grantees, their heirs, and assigns forever. And the said Grantors do hereby covenant to
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and with the Grantees that they are the owners in fee of said premises, that said premises
are free from all encumbrances and that they will warrant and defend the same from all
lawful claims whatsoever." (emphasis added)
Two days after acquiring their property on the above cited Warranty Deed, Minidoka Irrigation
District (MID) granted and conveyed an EASEMENT FOR CONSTRUCTION AND
MAINTENANCE OF IRRIGATION SYSTEMS (Appeal R., V. 2. p. 319) to David I. and
Jackie Lynn Nichols. The grant states:
"His successors and assigns, a right of way and easement for the construction and
continued operation, maintenance, repair, alteration, inspection and replacement of
irrigation pipeline or systems, on and across the following premises belonging to the said
Grantors in Minidoka County, State of Idaho in the following location: The Part of the
NE¼ of Section 7, Township 9, Range 24 East Boise Meridian." (Appeal R., V. 2. p.
319)
Mr. Chisholm falsely argues that the above grant was an application for a change in diversion of
irrigation water. The document is unambiguous and is clearly not an application for anything. An
application requesting a change in diversion of irrigation water is available at MID water and
clearly states the reason for the application. The above document is a grant.
After receiving the above grant and permission from MID, David I. Nichols constructed and
installed the Irrigation System on MID right of way and a buried pipeline currently on our
property (Parcel 2) at the West portion of their property. The language on the Easement and
Right of Way of November 9, 1979 states:
"Together with all rights of ingress and egress necessary for the full and complete use,
occupation and enjoyment of the easement hereby granted, and all rights and privileges
incident thereto. including the right from time to time to cut, trim and remove trees,
brush, overhanging branches and other obstructions which may injure or interfere with
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the Grantee's use, occupation or enjoyment of this easement and the operation,
maintenance and repair of Grantee's irrigation pipeline or system."
The grantor was MID and the grantee was David and Jackie Lynn Nichols, not Smiths.
Smiths used the exact same language in their claims based on Susan Allen's erroneous affidavit,
that they own the pump and buried pipeline and possess a permanent right of way and easement
to the pump and pipeline which passed to us when we purchased parcel 2 from David Nichols'
Bankruptcy Estate on September 4, 2008. Smiths claim to own both the pump and pipeline. See
Jessica Smith's deposition at (Appeal V. 4. p. 676-693).
Page 686 Condensed page 41, L. 9-13. Where Jessica Smith admits claiming our irrigation pipe.

"Q. Have you ever seen a claim made by you or Derik or Mr. Chisholm that the irrigation
pipe buried on my property is yours? A. Yes."
See our Title Policy at (Appeal R., V. 5. p. 844, L. 18-19):
"An inspection of said land discloses the existence of irrigation pipeline and equipment
along the west boundary, and any rights, easements, interests or claims which may exist
by reason therof."

3. Minidoka Irrigation District (MID) granted an express easement and right of way to David I.
Nichols and Jackie Lynn Nichols on November 9, 1979 (two days after they acquired a warranty
deed for parcel 2) to construct and install the irrigation works and pipeline within MID' s 40-foot
right of way. David and Jackie Lynn Nichols' Warranty deed dated November 7, 1979 stated
clearly that their parcel 2 was free from all encumbrances. Smiths' claims of ownership of the
pump and pipeline and a permanent easement and right of way is not established with any
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admissible evidence in the record. Additionally, an easement, right of way or claim of a property
interest would have to be in writing as required by the Idaho Statute of Frauds. TITLE 9

Chapter 5 9-505 requires the transfer of an interest in real property to be in writing and
that it be signed by the party granting the interest. I.C. § 9-503.
An easement is an "interest in real property within the meaning of the statute (of
frauds) and requires a writing subscribed by grantor in order to be created.
Generally, an easement is considered to be an encumbrance Fajen v. Powlus, 96
Idaho 625, 628, 533 P.2d 746, 749 (1975) (citation omitted). Thus, the initial inquiry
is whether there is a writing evidencing the purported easement or at least a genuine
issue of material fact regarding the existence of such a writing. (emphasis added)
4. The grant for the pump, waterworks and the right of way and easement to MID' s 40-foot right
of way passed to us (free of encumbrances) when we purchased parcel 2. We own the pump,
pipeline and waterworks within MID' s right of way as well as the portion of the buried pipeline
on our property to which MID has no rights.
See photographs of Jessica and Derik Smith engaging in self help and erecting a hostile 3-strand
barbed wire fence beginning at our driveway and going to our east property at the E609 .94' point
at (Appeal R., V. 3. p. 516-521). The photos show the fence going through our front yard and
enclosing our front and side yard.

5. We purchased our property that we now own from David I. Nichols' Bankruptcy Estate on
September 4, 2008. The Bankruptcy Trustee Deed states:
"Also known as: Residence located at 276 North 125 West, Rupert, Idaho" (Appeal~
V. 2. p. 264-265. L. 13 of page 264).
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Our property known as 276 North 125 West, Rupert, Idaho has the same legal description and is
the same property described in David I. and Jackie Lynn Nichols' Warranty Deed (Appeal~

V. 2. p. 262-263).

6. On March 23, 2018 Westerra Realty, representing the seller of parcel 1 to Smiths, contracted
Desert West Land Surveyor to survey parcel 1 (now Smiths' property). The legal description and
Warranty Deed of the seller, Mary Ann Dureau, shows completely different survey coordinates
at (Supplemental Appeal R., V. 1 p. 90) from the erroneous survey coordinates used by Trevor
Reno on his March 23, 2018 survey. Trevor Reno's survey has no explanation of the reason for
the different coordinates. His affidavit states that the different coordinates were caused by an
error in the starting point (POB) on our 1978 survey. Smiths' claim, without admissible
evidence, that there ever was an error at the point of beginning of the 1978 survey (the SW
comer NE ¼/NE¼), Trevor Reno had the duty and obligation to file a comer correction if
indeed there was an error; however, the surveys of 1978 and the survey of 2018 both show the
centerline of 125W Road as the starting point and correct point of beginning (POB). Smiths'
many and different claims of an error at the starting point for the 1978 survey at (Supplemental

Appeal R., V. 1. p. 65) fails. They repeatedly claim that the 1978 survey began 3.8 to the west of
the centerline of 125W and 1.1 foot south of the centerline. The 1978 survey map/drawing
clearly shows the beginning point at the centerline of the 125W Road as does the 2018 March 23,
2018 survey in dispute. After many repeated claims that the 1978 survey had an erroneous
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starting point 1.1 foot to the south, their story changed regarding the alleged error by describing
the error as 1.1 foot north instead of south. See Trevor Reno's affidavit at (Supplemental

Appeal R., V. 1. p. 62, L 22-29) stating that there was a misunderstanding regarding the
directions of the alleged error.
"I have been advised that there was an error in communication between myself and
Donald J. Chisholm, the attorney for the Smiths, regarding the discrepancy in the location
of the erroneous Northeast Center 1/16" comer. Mr. Chisholm understood that I indicated
the incorrectly located 16" comer was approximately 3 .8 feet West and 1.1 foot south of
the true 1/16" center comer."
See Attorney Chisholm's email at (Appeal V. 4. p. 608, L. 9-11) stating that three licensed
surveyors agreed that the 1978 survey was in error at the starting point.
"Trevor Reno, his predecessor, Steve Pearson, and Dar Moon all agree that the point
Lloyd used as the 16th section comer is 3. 8 feet west and 1.1 foot south of the correct
16th section comer."
Although Attorney Chisholm later states that his misunderstanding of the "error" was a
miscommunication between him and Trevor Reno, he fails to address his assertion that Steve
Pearson and Dar Moon must have miscommunicated as well or his allegations of an error and his
statements that the above three surveyors agree on the alleged error is false.

7. The surveyor, Trevor Reno of Desert West Surveyors, did not use the survey coordinates of
the seller's deeds and legal descriptions on file and recorded with instrument numbers as follows:

(Supplemental Appeal R., V. 1. p. 79 L. 6-25) Trevor Reno attempts to justify his different
survey coordinates on his March 23, 2018 survey on an error at the starting point of the 1978
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Idaho Land Survey which is easily disproven by comparing the survey map/drawing of the 1978
survey with the 2018 survey map/drawing where both clearly show the beginning point of parcel
1 and 2 being the centerline of 125W County Road. January 16, 2013, as Instrument No.

7. On March 23, 2019 in a survey for Westerra Realty (agent for the seller) for parcel 1

(Supplemental Appeal Record R., V.1. L. p. 98) Trevor Reno used entirely different survey
coordinates never before recorded in the many changes in ownership of parcel 1 which was used
to create the below erroneous Warranty Deed and the erroneous following legal description for
parcel 1.
TOWNSHIP 9 SOUTH, RANGE 24 EAST OF THE BOISE MERIDIAN,
MINIDOKA COUNTY, IDAHO
Section 7: Part of the El/2NE1/4, more particularly described as follows:
Beginning at the Southwest Comer of the NE1/4NE1/4 of said Section 7, said comer
marked by a 5/8 inch re bar, which shall be the Point of Beginning;
Thence North 88°42 23 East (North 89°09 East, rec.) for a distance of 609.94 feet (613.75
feet, rec.) 1/2 inch rebar;
Thence South 89°35 44 East (South 89°09 East, rec.) for a distance of 228.73 feet (228.69
feet, rec.) to a 1/2 inch rebar;
Thence South 07°29 1 13 11 East (South 7°04 1 14 11 East, rec.) for a distance of 553.78 feet
(553.73 feet,rec.) to a 1/2 inch rebar;
Thence South 02°08 34 East (South 2°04' 11 East, rec.) for a distance of 590.87 feet
(591.0 feet, rec.) to a 3/8 inch smooth iron pin;
Thence South 00°54 1 19 11 East (South 02°02 1 10" East, rec.) for a distance of 190.88 feet
(192.45 feet,rec.) to the south line of the NEl/4;
Thence South 89°56 107 11 West (North 89°29 1 17 11 West, rec.) along said 1/4 section line for a
distance of 930.70 feet (937.96 feet, rec.) to a 1/2 inch rebar at the Southwest Comer of the
SEl/4 NEl/4;
Thence North 00°13 1 14 West (North 0°16 1 East, rec.) along the west line of the
SE1/4NE1/4 for a distance of 1319.27 feet (1318.03 feet, rec.) to the Point of Beginning.
1

11

1

11

1

11

1

11

11
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8. The above cited legal description and survey of March 23, 2018 relied upon by Smiths has the
different survey bearings from the seller's legal descriptions and deeds on file at paragraph 5
above. Additionally the March 23, 2018 survey (Supplemental Appeal Record R., V. 1. p. 98)
has a large disclaimer:
"This survey was completed by the surveyor without the benefit of a title policy, title
commitment or any other form, title search, easements, encumbrances and other
special exceptions to the property have not been provided to or researched by the
surveyor. This survey was not completed to the ALTA/ACSM standards. Surveyed
property is subject to all easements and encumbrances and any other special
exceptions currently existing or of public record."

Relying on a survey with such a large disclaimer disavowing any research necessary to establish
a boundary line between two adjoining properties is absurd. Especially since a professional
licensed surveyor has a responsibility to annotate things that appear to be an encroachment on a
boundary line being surveyed. Our decades old grape wire fence and garden spot easily visible is
well south of the claimed boundary on the erroneous March 23, 2018 survey. Without title
research and due diligence, Trevor Reno's erroneous survey caused significant financial and
property loss damages to our real and personal property.
9. The May 17, 1978 survey (Supplemental Appeal R., V. 1. p. 65) clearly shows the County
Road 125 West centerline as the starting point for all 3 parcels (1, 2 and 3). The point of
beginning (POB) for parcel 2 is shown clearly as being in the centerline of County Road 125W
and the surveyed line for parcel 2 and the boundary line between parcel 2 and parcel 1 goes east
for 613.75' to a steel pin at the SE end of parcel 2. Parcel 1 line continues east for 228.65'. The
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joint boundary line closely follows alongside the section line. Smiths' claim of an error in the
starting point 3.8 foot to the west is unfounded and has no supporting evidence.

10. Trevor Reno had the responsibility as a Professional Licensed Land surveyor to find and
annotate the existing pin at the end of our property shown on (Supplemental Appeal R., 1. p.

65). Had he not been able to locate our survey monument at the E613.75' point, he had the
responsibility to replace the monument at the correct site of the prior monument instead of
placing one of his survey pins in an entirely different spot.

10.01.02-RULES OF PROFESSIONAL RESPONSIBILITY
These rules ar promulgated as authorized by Section 54-1208 (1 ), Idaho Code.
"Obligation to Affected Landowners: Land surveyors have a duty to set monuments at
the comers of their client's property boundaries in compliance with 54-1227, Idaho Code.
Per Subsection 005.04 (Obligation to Communicate Discovery of Discrepancy) land
surveyors also have a duty to notify other licensees of a material discrepancy prior to
setting monuments that represent a material discrepancy with a prior survey."
By Trevor Reno setting an erroneous survey monument at the E609.94' point of our property
instead of at the correct E613. 75' point, he created a material discrepancy which created a
material fact in dispute that requires the issue to be decided by a trier of fact which, in this case,
is our demanded jury. His obligation was to notify the previous surveyor, Lloyd Hess. Lloyd
Hess is deceased. Thus he was obligated to notify the Board of the discrepancy. Trevor Reno
neither reported his stated errors of the 1978 survey nor did he file a required comer perpetuation
report as required by Section 55-1606, Idaho Code ifhe truly believed his assertion that the SW
NEl/4 NE¼ of comer of Section 7 was incorrectly set by our May 17, 1978 survey. There is no
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comer perpetuation report on file at the County Recorder's office nor is there admissible
evidence in the record that there was an error at the beginning point of the 1978 survey
(Supplemental Appeal R., V.1. p. 65). Attorney Chisholm's bare assertion at (Appeal R.,V.4.
p. 608, L. 9-11) is unsupported by any facts or evidence in the Appeal Record. In fact both the

1978 and the 2018 survey shows the beginning point (POB) of parcels 1 and 2 as starting at the
centerline of 125W Road and not 3.8 feet west or 1.1 feet to either the north or south as stated
repeatedly without support by Attorney Chisholm.
"Trevor Reno, his predecessor, Steve Pearson and Dar Moon all agree that the point
Lloyd used as the 16th section comer is 3. 8 feet west and 1.1 foot south of the correct
16th comer."
Trevor Reno had the professional responsibility and the requirement to clearly mark on the
section diagram the location of the monument found or being established or reestablished in the
survey in accordance with Section 55-1606, Idaho Code.
11. Trevor Reno's March 23, 2018 survey allegedly surveyed our southern boundary shared with
the adjacent property to the south of our property. He entered our property and placed one of his
survey pins on our property at the E609 .94' point instead of using our monument showing the
southeast end of our parcel 1 property at the E613. 75' point shown on our survey of
(Supplemental Appeal R., V. 1. p. 65). We received no prior notice from Trevor Reno or his

survey firm in any form. His erroneous survey of our southern boundary led to a boundary
dispute that could have been resolved had he provided notification to us that he would be
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entering upon our land for the purpose of surveying our southern boundary with different survey
coordinates than those on our deed and legal description. His erroneous survey has cost us
thousands of dollars and has resulted in significant loss of both real and personal property. He
failed to look for or find our survey monument at the E613. 75' point of our property as required
by the Section 54-1208 (1) Idaho Code Rules of Professional Responsibility. He did not survey
to the correct E613. 75' end of our southeast boundary and did not annotate on the survey map
our steel pin shown on our survey at (Supplemental Appeal R., V. 1. p. 65).
Trevor Reno had the professional responsibility to notice, find and attempt to resolve any
encumbrances, encroachments along the north boundary line of parcel 1. Had he walked the
boundary line between parcel 1 and parcel 2 during his March 23, 2018 survey, he would have
noticed:
•
•
•
•
•

our grape wire fence intruding onto the boundary line he established,
our riding lawn mower which was fenced over by Smiths on September 14, 2018,
a large volume of metal T fence posts south of his surveyed boundary,
a large pallet of 2x12 lumber by the berm separating the two properties,
our bright red gas cans, his moving dolly, garden tools and metal stock positioned south
of the boundary line he established with his different survey coordinates.

Prior to filing the survey of March 23, 2018, he had the responsibility to notify Westerra Realty
of the above described encroachments on what he determined as a boundary line and assist in
resolving those issues before filing the survey. In violation of Idaho Survey rules, six months
after his March 23, 2018 survey on September 14, 2018, an intern employee, hired by Derik
Smith, placed wooden stakes starting at the Point of beginning, the 125W County Road and
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going through our border trees up onto our driveway, through our front yard, side yard and east
property enclosing our personal property described above. The intern is barred from doing
survey field work without being under the direct supervision of a professional licensed surveyor.
The intern took no steps to address or resolve our captured personal property by his wooden
stakes and the fence Derik Smith built where the intern placed wooden stakes. The
employee/intern accepted money ($200) from Derik Smith for unauthorized survey field work.
Trevor Reno accepted money from Westerra Realty for his survey six months earlier. Jaram
Jones, employee, accepted additional money ($200) from Derik Smith to place wooden survey
stakes through our property at an apex, not a straight line. This action is unethical.
Amendment VII to the U.S. Constitution states:
In suits at common law, where the value in controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined
in any Court of the United States, than according to the rules of the common law.
The judge issued a Memorandum Decision awarding costs and what he referred to as reasonable
attorney fees under Section 12-121 of the Idaho Code and I.R.C.P. 54 (e) to Smiths on
September 12, 2019.

(Appeal R., V. 5. P. 859, L. 1-8)
"With respect to the Defendants' claims for attorney fees, the court finds that Plaintiffs
are entitled to an award of reasonable attorney fees under Section 12-121 of the Idaho
Code and Rule 54(e) of the Idaho Rules of Civil Procedure as the prevailing party,
because the court finds that the Plaintiffs brought and pursued the case frivolously,
unreasonably and without foundation as shown by the following actions of the Plaintiffs:"
Pursuant to Idaho Code Section 12-121. Pursuant to the statutory amendment effective
March 1, 201 7, attorney fees under Idaho Code section 12-121 may be awarded by the
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court only when it finds that the case was brought, pursued or defended frivolously,
unreasonably or without foundation, which finding must be in writing and include the
basis and reasons for the award. No attorney fees may be awarded pursuant to Idaho
Code section 12-121 on a default judgment. (emphasis added)
The basis and reasoning stated by the judge for construing that we brought and pursued our
claims frivolously, unreasonable and without foundation is based on his acceptance of Smiths'
attorney's conclusory and unsupported statements and not a reasoned decision based on actual
review and analysis of the facts and admissible evidence in the record.
There is absolutely no evidence in the record to show that we filed and pursued our case
frivolously, unreasonably or without foundation. Our survey of May 17, 1978, our deed and legal
description shows a valid reason for our case since our legal description and the deed shows
entirely different survey coordinates than the Smiths' survey of March 23, 2018 which contained
a large disclaimer showing that the surveyor did not do any title research prior to the survey. We
took no frivolous actions in bringing our case. The survey stakes paid for and used by Derik
Smith as a guide were placed by an employee of Desert West surveyors instead of a professional
licensed land surveyor in violation of Idaho survey laws. When we found out that the fence was
erected without benefit of a court order or decree, we did not engage in self-help. We stopped on
the way home and filed a trespassing complaint. Our occupancy, use, maintenance, cultivation
and growing of crops on the disputed land for over 10 years plus the previous owner's
occupancy, use, maintenance and cultivation on the disputed land should negate any decision of
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us engaging in frivolous behavior. The following (a-e) reasons were cited by the judge as factual
and as his basis for awarding attorney fees. (Appeal R., V. 5. P. 859, L. 14-19)

a. "Prior to filing the action, Plaintiffs built a no trespassing sign on the property of the
Defendants and parked motor vehicles on the property of the Defendants after having
been notified of the location of the boundary line between the parcels of Plaintiffs and
Defendants ."
We had the sheriff of Minidoka County, Eric Snarr, come out and view our "No Trespassing"
signs and he stated that we had every right to post our property to protect further encroachment
by Smiths. We only took two actions to protect our property; we posted "No Trespassing" signs
to mitigate further damage to our property and we filed a claim in the Fifth Judicial District to
attempt to regain our real and personal property in dispute and enclosed by the self-help fence
without benefit of a court order or decree. We followed the law. Defendant Derik Smith was
notified by me along with two witnesses that his T post placed on our property was in dispute
and would have to be settled legally through the courts. Derik Smith claiming a boundary line
based on a survey in dispute does not make his claim superior to our claim of the correct
boundary line.
The statement that we parked vehicles on the property of Smiths is false. We parked a truck and
a trailer temporarily and periodically by our garden spot to clean up three fallen trees. Both
David Anderson and Jesse Vaughn were named as eyewitnesses in our July 29, 2018 Pre-Trial
Memorandum at (Appeal R., V. 4 p. 696-708). See (Appeal R., V.5. p. 885 L 34-40).
The below picture taken from the fence line looking north shows the downed tree stump
which is 25-30 feet from the fence erected by Defendant Derik Smith to claim a portion
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of Plaintiffs property. The truck used to haul the limbs and the wood from the tree was
Plaintiffs' 1990 Ford Truck. The trailer used was borrowed from David Anderson who
witnessed Plaintiff placing the Smiths' claim of property possessed by Plaintiffs in
dispute along with Jesse Vaughn. Both will testify that the truck and trailer was at all
times on undisputed property belonging to Plaintiffs.
12. See the picture showing the tree stumps some 35-40 feet from the fence that Defendant Smith
erected and claimed as the boundary line of his property. (Appeal R., V. 5. p. 886) At no time
was my truck or David Anderson's trailer on any part of Smiths' property or on any part of what
he claimed as his property. Both David Anderson and Jesse Vaughn will testify that they were
with me at all times my truck and David Anderson's trailer was parked on our undisputed land.
They both helped me to saw and haul the wood and limbs from the downed trees.
Trevor Reno did not notify us that he was on our property. He did not note on his survey that
south of what he determined as a boundary was our decades old grape fence, our garden tools,
metal fence posts, our riding lawn mower was south of what he determined as the boundary of
the parcel. As a licensed professional surveyor, he had the duty to annotate what he would
consider any encroachments onto the property he was surveying and assist in resolving the
"encroachments" prior to filing his survey. Ifhe had walked the boundary line he was surveying,
he could not have missed our decades old fence for grapes going far south of his surveyed
boundary line between parcel 1 and parcel 2. He could not have missed our riding lawn mower,
metal T posts, established garden patch, and a large assortment of garden tools, metal stock and
lumber which was well south of his surveyed line. He did not correctly identify the east
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boundary of our property because he looked for our steel pin at the incorrect point ofE609.94
instead of the actual location of the steel pin at E613. 75.
There are two reasons for his erroneous placement of a steel pin at the East portion of our
property. (1) He started at the east end of parcel 1 and simply measured 228.69' to the west and
placed his steel pin instead of starting at the PO B of parcel 1 which was the center of 125 West
Road. (Supplemental Appeal R., V. 1. p. 66) See the survey of parcel 1 using entirely different
survey coordinates than that on file for the then owner/seller of parcel 1 that caused the overlap
and erroneous claim to a portion of our property. See (Appeal R., V. 5. p. 888, L. 12-16).
"The surveyor, (Trevor Reno) stated to Plaintiff Carl Owen and Jesse Vaughn that he
started the March 23, 2018 survey at the east end of the alfalfa field and surveyed from
the east from a 4" rebar that he found for 228 feet west where he placed his only marker.
Trevor Reno falsely documented the March 23, 2018 survey as starting at the Point of
Beginning in the middle of 125W road."
(2) That he used entirely different survey coordinates than the recorded coordinates for the
owner/seller of parcel 1 which he was surveying resulting in an overlap of our property of
approximately¼ acre.

(Appeal R., V. 5. P. 859, L. 20-23)
b. "Plaintiffs refused to allow their property to be surveyed prior to filing of their

trespass action and continue to refuse to allow their property to be surveyed during
the pendency of the action."
The above statement is a false unsupported claim that the judge accepted from Smiths' attorney
without analysis and applying actual facts in the record. See the discussions above and in the
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January 14, 2019 at (Supplemental Transcript TR. V. 1 .p. 8-83) transcript of a motions
hearing on our proposal for a joint survey.
c. "The actions of the Plaintiff in refusing to allow their property to be surveyed

substantially increased the cost of the litigation to the Defendants."
13. The above statement is not only a false statement by Smiths' attorney and accepted as fact by
the judge, it is also ridiculous. We only refused to agree to a forced survey with different survey
coordinates by the surveyor Trevor Reno of Desert West Surveyors whose March 23, 2018
survey was placed in dispute. We agreed throughout to any other surveyor. We caused no
increased cost to the Smiths. They simply insisted on using only Desert West Surveyors and
would not accept our many offers of paying for a different neutral surveyor. Additionally, they
did not need our agreement. They could have surveyed using any surveyor they wished under
their right under discovery to inspect and survey at any time. We would have objected, of course,
to them using the same survey firm that caused the boundary dispute by using new and different
survey coordinates than that recorded and on file for the parcel they surveyed on March 23, 2018
which caused the overlap onto our property.
d. "The Plaintiffs frivolously and without foundation pursued a claim to deny

Defendants the right to receive irrigation water through a pump and pipeline which
were in existence prior to the time Plaintiffs acquired their property."
We did not pursue a claim to deny Smiths the right to receive irrigation water through a pump
and irrigation pipeline. We never attempted to deny Smiths' use of the pump and buried
irrigation pipe on our property. The right of way and easement was granted to David Nichols by
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Minidoka Irrigation District (MID) on November 9, 1979 to allow him to construct and install a
waterworks and irrigation pipe within the MID 40 foot easement to the B-1 canal. See (R., V. 2.
p. 319). Smiths repeatedly stated that they owned the pump, waterworks and right of way and

easement to the buried pipeline on our property outside the MID 40 foot right of way which is
false. They claimed that they had a permanent right of way and easement onto our property but
they were never able to produce any right of way or easement in writing as required by the Idaho
Statute of Frauds. When we bought our property previously owned by David Nichols, the
waterworks and pipeline within MID' s 40 foot right of way passed to us. The remaining pipeline
outside MID' s right of way was of no concern to MID as they have no authority over private
property. See the Amended Judgment of September 12, 2019 at (Appeal R., V. 5. p. 908 L.
23-27 and p. 909 L. 1-2). We only objected to them claiming ownership and a permanent

easement and right of way to our pump and pipeline which they did not possess or offer any
evidence that they owned or had a right of way onto our property. We bought our property from
the Bankruptcy Estate of David Nichols who was deeded the property from his parents on
November 7, 1979 free of any encumbrances. Smiths' attorney drafted the Amended Judgment
and the judge accepted his draft as true and did not require him to show proof of his claim that
Smiths did in fact own and possessed a permanent easement and right of way to our waterworks
and buried pipeline on our property. See also our argument on the Complaint "Irrigation Issue"
and damages caused by Smiths' actions and false claims.
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e. "The Defendants repetitiously asserted the same erroneous statements of facts and
claims in various pleadings which substantially increased the cost to Defendants of
having their counsel review and respond to Plaintiffs erroneous claims regarding the
legal description of the Plaintiffs' property and the pump and pipeline which serve
Defendants' property prior to Plaintiffs' purchase of the property."
None of the below statements that the judge accepted word for word from Smiths' Attorney's
affidavit establish that the excessive charges for attorney fees were reasonable or justified as
stated in the billing detail.
a. "Defendants' attorney has practiced law in the Mini-Cassia area since 1967 and is
experienced in handling issues regarding real property, boundaries and easements."
b. "Smiths' counsel has had an AV Martindale Hubbell rating for more than 35 years. Said
rating is well respected in the legal community."
c. "Counsel's billing rate of $180 per hour is significantly below the billing rate of many
other attorneys practicing law in the Mini-Cassia area for similar work, and said rate
is reasonable."
d. "Defendants' counsel was required to respond to numerous, duplicative pleadings of
Plaintiffs which raised issues for which responses were necessary."

14. This statement provided by Smiths' attorney does not establish that the excessive attorney
fees are reasonable or justified. Secondly it is false. We did not file any duplicative pleadings.
As a matter of fact, we filed motions for punitive damages and injunctive relief in order to be
able to use our water rights to irrigate our garden. Those motions were not addressed or ruled
upon by the presiding judge.
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e. "The responses and arguments made by Smiths' counsel were necessary and
appropriate. There is no indication that counsel for the Smiths performed or charged
for unnecessary work in defense of the case."
Our objections to the Attorney fees claimed certainly indicate that the claimed fees are
unreasonable and repetitive and unnecessary. See (Appeal R., V. 4. p. 741-777).
I could not file a motion for punitive damages without the judge approving my motion for leave
to file. (Appeal R., V. 3. p. 497) I filed a motion for injunctive relief at (Appeal R.,V. 4 p.
648-652). Smiths' Counsel repeatedly scheduled motion hearings and excessively charged for

preparing and attending for the unnecessary hearings. He charged fees for opposing my Motion
for Leave to file a Motion for Punitive Damages which the judge did not respond to. He charged
for opposing my Motion for Injunctive relief which the judge did not respond to.
f.

"The results obtained by counsel for the Defendants were successful and were
required for the Defendants to protect their right to delivery of water and title to their
property.''

The only reason Defendants were successful was that the judge accepted their every word as
true due to his long association with Smiths' attorney. He stated that he knew Attorney
Chisholm since he (the judge) had started practicing law.
ATTORNEY FEES

1. On September 12, 2019 in an Amended Judgment Decision (Appeal R., V. 5. p. 907-910) the
presiding judge awarded costs in the amount of $932.09 and attorney fees in the amount of
$13,971.60. The judge erred by accepting and not verifying Smiths' attorney's erroneous
statement of facts in his "draft" Amended Judgment decision as true and by not applying the
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actual facts in the record to the law. The judge accepted the unsupported statements of Smiths'
Counsel's draft decision that he put forth knowing that they were false and that there is no
admissible evidence in the record to support his stated facts. The Idaho Bar professional rules of
conduct and code of ethics forbids an attorney from arguing known false statements. The judge's
decision on attorney fees mirrored Smiths' attorney's conclusory statements in his drafted
decision complete with typographical errors and false statements which evidences the judge did
not do his required due diligence and his required analysis of actual supported facts prior to
signing and making such a serious decision/judgment. See (Appeal R., V. 4. p. 730, L. 19-22)
where Smiths' attorney states unreasonable attorney fees in the amount of $450 for drafting the
judge's decision:
"The claim for attorney fees includes an additional $450.00 for 2 ½ hours was for review
of the decision, the procedural rules, preparing the judgment and the memorandum of
costs and this affidavit."
2. On August 1, 2019 Attorney Chisholm engaged in ex parte correspondence with the Judge
when he efiled a draft judgement for Judge Tribe without providing a copy to us. I saw a
reference in a later document to the August 1, 2019 submission and called his office on
August 7, 2019. I had his secretary send us a copy but before I could address the wrongful
communication, the judge issued an August 9, 2019 judgement. See (Appeal R., V. 5. P.
782-785). Attorney Chisholm also engaged in improper email correspondence to Judge

Tribe. See (Appeal R., V. 5. P. 848). In that email accepted and file stamped by the court
clerk he sent a Memorandum Decision Awarding Costs and Attorney Fees, an order
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amending judgment and an Amended Judgment which the judge accepted, signed and issued
Mr. Chisholms desired verbiage. The judge is supposed to make his decision based on actual
facts in the record instead of allowing the opposing attorneys self serving language that
contains unsupported allegations and conclusory statements as fact. At the end of the email,
he states:
"If any corrections are needed to the documents before they are signed by Judge Tribe,
please let me know.

I responded and provided necessary and needed corrections to several of Mr. Chisholm's
conclusory non-facts and forwarded my input via email to Mr. Chisholm and Judge Tribe.
See (Appeal R., V. 5. p. 883-890). As a result of my sending an invited response to Mr.
Chisholm's email to Judge Tribe, I received an admonishment from the Court Clerk. See

(Appeal R., V. 1. p. 191).
"Good morning Mr. Owen, I would like to remind you that the parties are not supposed to
e-mail Judge Tribe. All documents are to be filed with me. Thanks, Ilse Juarez".
See the response I received when I tried to enter Mr. Chisholms emails to Judge Tribe into
the Record. See (Supplemental R., V. 1 p. 193)
"Good afternoon Mr. Owen, The e-mails can't be a part of the record because they aren't
proper documents. Thank you, Ilse Juarez".
See (Supplemental Appeal R., V. 1. P. 189-190) where Mr. Chisholm previously emailed
the judge to have him correct an error on a submitted document. See (Supplemental Appeal

R., V 1.p. 189-190). I do not know how many emails Mr. Chisholm sent to Judge Tribe that I
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was unable to get a copy; but one thing is crystal clear, Judge Tribe has different rules for
different fools.

3. We objected to the billing detail of the $13,971.60 at (Appeal R., V. 4. p. 741-755) and
provided specific examples of unreasonable and unsupported attorney fees. Even if the Court
determines that Smiths are entitled to attorney fees, the total amount is highly unreasonable for a
simple case involving a boundary dispute, trespassing, theft, invasion of privacy, claims of a
right of way and easement onto our property without any evidence to support such attorney fees.
The judge failed to address the actual facts supporting our claims of trespassing, theft and
damages caused by the trespassing actions of Smiths entering onto disputed land and engaging in
self-help without benefit of a court order or decree. Idaho Courts have stated that self-help in a
property dispute is disfavored. See the Idaho Supreme Court ruling:
Weitz v. Green, 148 Idaho 851,863,230 P.3d 743, 755 (2010) the
Supreme Court of the State ofldaho Docket 44887 stated in a 2018 opinion:
In Weitz, owners of neighboring properties were in dispute as to ownership of land
along the common border of two adjacent properties. Weitz, 148 Idaho at 856,230
P.3d at 748. During the dispute, one party entered the contested land and built a fence
in place of a dilapidated fence.
The Court, (quoting Menasha Woodenware Co. v. Spokane Int '1 Ry. Co. 19 Idaho
586, 593, 115 P. 22, 24 (191 1)) However, we stated, when the Smiths entered the tract of
contested land and constructed the fence, they "were not committing an
innocent mistake in re-entering the property, cutting down vegetation and erecting a
fence. They had notice from the [Smiths] that the property was in dispute." This Court went
on to say "that it strongly disfavors the resort to forceful self-help in resolving property
disputes." Id. Ultimately this Court determined the Smiths acted willfully and intentionally
and were thus guilty of trespass and liable for treble damages under IdahoCode section
6-202. Id.
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4. Smiths were relentless in making unsupported and false and contradictory statements and
admissions throughout the case. Smiths did not state any particulars to show where we made
repetitiously asserted erroneous statements of facts and claims for us to address and rebut.
Smiths' counsel argues that our legal description of our property had to be reviewed and
responded to. Our deed, legal description and surveys are unambiguous and speak for
themselves. The pump and pipeline grant/issue is described accurately by the grantor of the
document (MID) at (Appeal R., V. 2. p. 319) and it means exactly what it says and requires no
extensive review.
5. We provided a detailed response to Smiths' proposed Amended Judgement which the judge
had accepted without an analysis to verify the truth of the matter at (Appeal R., V. 5. p
867-875). In Attorney Chisholm's improper communication with the judge via email, he invited

us to notify of any corrections to his drafted documents to the judge and the judge accepted
Attorney Chisholm's email correspondence and rejected our response to submit corrections to
show factual data instead of the conclusory statements in the attorney's email.
We provided specific objections and reasons (Appeal R., V. 4. p. 741-777) to show that the
attorney fees claimed were excessive, repetitive, padded and not reasonable.
6. We retired and purchased our property on September 4, 2008. My wife and I both cashed in
our 401 K retirement funds to pay down on our property to lower the monthly mortgage.
Periodically, from September of 2008 until October 15, 2019, we set aside a portion of our
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Social Security Checks toward a retirement account. During that period of time we were able to
save approximately $16,000. Our goal was to be able to leave our property and some money to
our son and daughter. After the September 12, 2019 Amended Judgment for Smiths, their
attorney stated that we had to post a supersedeas bond or a cash bond of $20,269 by October 15,
2019 to prevent towing and storage of our vehicles and other property. Our son, our daughter and
my sister loaned us enough money to post a cash bond of $20,270 by Smiths' attorney's deadline.
We paid for a supersedeas bond but were unable to get the bond by the October 15, 2019
deadline imposed by Smiths' attorney. We are both 73 and in bad health without any savings to
see us through the remainder of our lives.
7. We wake up every morning to see the barbed wire fence through our side and front yard and
up onto our driveway. The only thing we are guilty of is following the law. When we first
learned of Smiths placing survey stakes and a fence on our property, we did nothing frivolous.
We followed the law and stopped at the sheriffs office and filed a Trespassing complaint. After
asking the Smiths to remove the fence from our property without results, we filed a claim in
District Court in an effort to reclaim our land, our personal property taken and damages caused
by Smiths' self-help without a court order or decree. We could have taken matters into our own
hands and removed the fence through our property but we trusted the justice system and sought
relief for damages caused. The first judge assigned to the case was fair. The second judge had a
long association with Smiths' attorney and treated us with disdain because we were pro se. We
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are hopeful that the actual facts will be reviewed by the Supreme Court and we can recover our
retirement savings, our land and our pipeline and waterworks. The attorney fees awarded to
Defendants' Attorney has represented his work to be less than 80 hours, but the amount of the
cash bond we had to put up exceeds our social security savings of over 11 years. There is no
evidence to justify taking our life savings for a highly padded amount of attorney fees. Had our
jury trial not been taken from us by an erroneous Summary Judgment we would have had a jury
trial. We have full faith and belief that a jury would have ruled for us and awarded triple
damages for our stolen property under trespass law and based on actual facts and testimony. The
District Court Summary Judgment and dismissal of all our claims with prejudice leaves us with
no viable method to recoup our stolen real and personal property and damages caused. We
cannot cross examine affidavits. We complied with the Summary Judgment requirements in the
judge's Scheduling Order. Smiths were awarded Summary Judgment without filing a separate
Statement of Facts Not in Dispute for us to controvert and rebut. Failure to obey orders should
not be rewarded.

8. The results obtained by counsel were based on false unsupported statements and his long
association with the presiding judge. Our Complaint issues were not addressed in Court or in
mediation. The majority of Court time and all the mediation time was taken up by Smiths'
counsel arguing one issue: His insistence that our property be surveyed by the same surveyor that
used different survey coordinates than those on file and recorded. Our Complaint issues of
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trespassing, theft, damages, violation of our privacy by Smiths' surveillance camera and
depriving us of our irrigation rights to our crops that we pay for were not addressed or analyzed.
A judge should write judgments and amended judgments after analysis of actual facts. We
proved our issues in our Complaint and we controverted Smiths' counterclaims with admissible
facts in the record. Smiths admitted that we placed the March 23, 2018 survey and their
encroachment on our land is dispute. Smiths admitted that they ignored the "No Trespassing"
signs and took matters into their own hands and built a barbed wire fence through the disputed
property. They admitted that their fence went over our decades old grape fence and our riding
lawn mower. The fence they erected was far north of their boundary line claimed.
"Based upon the foregoing, the Court awards the Defendants as the prevailing party, their
attorney fees in the sum of $13,971.60, which the court concludes are just and reasonable
and in compliance with Idaho Code Section 12-121 and Rule 54( e)".
9. This is an erroneous award because the judge's cited reasons for awarding attorney fees under
Idaho Code Section 12-121 requires a high bar to show that our claims were unfounded, without
foundation and pursued frivolously. Based on actual documented events, there is no proof that
our attempt to defend our property through the Courts was frivolous. One example of the judge's
accepting Smiths' attorney's draft without verification of the alleged stated facts in the
Memorandum Decision and Amended Judgment is at (Appeal R., V. 5. P. 860, L. 9-16). The
judge simply accepted Smiths' attorney's statements without even taking time to do his necessary
due diligence to verify the actual facts in the statement. He merely did a cut and paste and
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accepted the erroneous and unsupported statements of Smiths' attorney as factual. In the below
statement, the Court could construe as an admission that
"Defendants repetitiously asserted the same erroneous statement of facts and claims in
various pleadings which substantially increased the cost to Smiths of having their counsel
review and respond to Plaintiffs erroneous claims regarding the Plaintiffs legal
description of the Plaintiffs property and the pump and pipeline ........ "
There could be no substantial increase of cost incurred to review what was described as
"erroneous" claims regarding the legal description of Plaintiffs' property since Plaintiffs' legal
description of their property speaks for itself on Plaintiffs' Trustee Deed deed at (Supplemental
Appeal R.,V.1. p. 85). Plaintiffs' pump and pipeline was noted on Plaintiffs' Title Policy at
(Appeal R., V. 5. p. 844, L. 18-19).
The Grant from MID for the construction and installation of the pump and pipeline to David I.
Nichols and Jackie Lynn Nichols at (Appeal R., V. 2. p. 319) is clear and unambiguous and
"free from all encumbrances" (Appeal R., V. 2. p. 311) and cannot justify any increased
substantial cost necessary for Smiths' counsel's review. It is undisputed that the pump and
pipeline is on Plaintiffs' property. The only reason for the grant for construction and installation
of the pump and pipeline to David and Jackie Lynn Nichols was because MID owned a 40-foot
easement and right of way onto David and Jackie Lynn Nichols' property for B-1 irrigation canal
maintenance. MID had no interest in Nichols' property outside their 40-foot right of way and
easement. Smiths were not even born at the time the November 9, 1979 grant was given to David
and Jackie Lynn Nichols. The MID grant passed to us when we purchased the property
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containing the pump and pipeline. Smiths' 2018 claim that they own the 1979 grant of right of
way and easement on our land is not supported with any written document recorded or
otherwise as required by the Idaho Statute of Frauds. From 1979 until 2018 Smiths owned no
property interest in our property and neither David and Jackie Lynn Nichols nor my wife and I
have conveyed a right of way and easement to them onto the property we now own. A property
interest as claimed by Smiths would be an encumbrance requiring a written supporting
document.

"The Defendants repetitiously asserted the same erroneous statements of facts and
claims in various pleadings which substantially increased the cost to Defendants of
having their counsel review and respond to Plaintiffs erroneous claims regarding
the legal description of the Plaintiffs' property and the pump and pipeline which
serve Defendants' property prior to Plaintiffs' purchase of the property."
10. Clearly, the judge would have intended to say "Plaintiffs" instead of" Defendants" in the
above assumption but the judge did not draft his Judgment, he merely accepted Smiths'
attorney's draft judgment without even reviewing it for typographical errors and stated facts in
error. We were not notified of "the boundary line" between the parcels as stated above. We
notified Defendant Derik Smith with two eyewitnesses when he placed a T post at the 609.94'
point of our property some 23 feet north of the actual boundary which was the irrigation berm
separating the two properties in dispute. Defendant Derik Smith's placement of his T post
claimed a strip of our property without any court order or decree. The legal description for our
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property and survey coordinates between the two properties (Parcel 1 and 2) are reflected on our
survey at (Supplemental Appeal R., V. 1. p. 65).
11. Contrary to the above false assertion, we never refused to allow our property to be surveyed.

In fact under discovery rules, Smiths could have inspected and surveyed our property without
our agreement. Instead, they repeatedly falsely stated that we refused to allow them to survey our
property. We only refused and objected to agree to a forced survey by Trevor Reno and
Desert West surveyors. Any other neutral surveyor would have been acceptable to us. The

judge denied Smiths' initial motion based on our valid objections to using Desert West Surveyors
since we had placed their previous March 23, 2018 survey in dispute. (Supplemental Appeal R.,
V. 1. p. 66). Our reason was because Trevor Reno's March 23, 2018 survey contained a large

disclaimer disavowing any Title research or searches for easements or right of ways and
contained entirely different survey coordinates than recorded and on file by the owners of parcel
1 and 2.

12. Smiths' argument of qualifying as a "Bona Fide Purchaser without Notice" fails because
they were notified of our property boundaries and survey coordinates by our previously
recorded and filed Trust Deed at (Supplemental Appeal R., V. 1. p. 85), our Survey
(Supplemental Appeal R., V. 1. p. 65), our title policy at (Appeal R., V. 5 p. 839 -846) and

the previous owner's Warranty Deed at (Supplemental Appeal R., V. 1. p. 66) all showing
different property descriptions for parcel 1 and 2 based on different survey coordinates filed

54

and recorded at the County Recorder's Office. Whoever files a property deed or legal
description has priority over subsequent filers. We do qualify as a Bona Fide Purchaser
without Notice because, before we bought our property from David Nichols' bankruptcy
Estate on September 4, 2008, we walked the boundary line of the property we were
purchasing with the previous owner, David Nichols. He explained that his parents had
deeded the property to him on November 7, 1979 with the intent and understanding that the
southern boundary of our property was defined by the steel pin located in the middle of
125W Road and following the irrigation berm east splitting a very large tree and ending at
roughly 614 feet from the steel pin located in the middle of 125W Road. He explained that
our parcel 2 property began at the middle of the 125W Road and went north along the middle
of the 125W Road to the middle of the B-1 Irrigation canal. He explained that the end of our
Southern boundary marked by a steel pin at the 614 foot point and then went north to the
middle of the B-1 Irrigation Canal. We walked the southern boundary and he showed us the
end of the property which was marked by a steel pin at the northern edge of the irrigation
berm.
Exhibit 3-page 2 survey of our Amended Complaint shows:
"In fact, we exhausted efforts to obtain a survey of our property by a neutral surveyor.
We tried to hire Darr Moon of Moon Engineering in Rupert. He stated that he was scaling
down his survey business and did not have time. However, he tentatively agreed to be our
expert rebuttal witness to the March 23, 2018 survey and affidavit of Trevor Reno. The
only other surveyor in the area was Trevor Reno whose previous survey resulted in the
boundary dispute. We tried to hire Coy Chapman of Sawtooth Surveyors in Jerome. He
was willing to do the survey but Smiths' attorney's objected. He objected to the cost even
though we offered to pay half. We motioned for an order of a joint survey to put the
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survey matter at rest by either Sawtooth Surveyors or JUB Engineers at Twin Falls or any
other surveyor other than Desert West at R. V. 2. p. 228-230. The motion for a joint
survey was scheduled for hearing on January 14, 2019."The above disclaimer points out
various issues that Smiths should have considered before using the survey as their sole
justification to claim portions of our real and personal property.
13. Throughout the Record, Smiths' attorney repeatedly stated that we refused to have our
property surveyed. We had continually agreed to have our property surveyed by any surveyor
other than Trevor Reno and Desert West Surveyors whose March 23, 2018 survey was in dispute
due to completely different survey bearings than those recorded and on file by the owner of
parcel 1 and different from the coordinates on our survey and deed. See (Supplemental
Transcript TR. V. 1 p. 13, L 7-1) where Smiths' attorney admits that we agreed to a survey at

mediation:
"Then during the mediation, they decided they wanted to have both their property
surveyed and my client's property surveyed, and they proposed different ways of
dividing up the cost of doing that."

The presiding judge stated at (Transcript Appeal TR. V.1. p. 41 condensed page 24)
8. MR. OWEN: My concern is if we just have a
9 mediation just solely on the survey issue that would
10 not help us in our complaint.
11.THE COURT: No, the idea is not to do that. The
12 idea is not to do I think the mediator needs to
13 handle all of the issues
However, at the mediation, Attorney Chisholm took control and the only subject discussed was
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his desire to force us to have our property surveyed by Trevor Reno and Desert West Surveys at
our cost. The mediator contacted 3 surveyors agreeable to us but Smiths did not agree to either
based on cost.
14. After the January 14, 2019 motion hearing, Smiths' attorney claimed that he had prepared a
response in opposition to the motion for a joint survey but his secretary had forgotten to push
the send button to get the response to the Court Clerk. See (Supplemental Transcript TR.
V. 1 p. 23, L. 9-23) addressing Mr. Chisholm's comments:

THE COURT: "I guess what I'll say is this--I'll think about your comments to see if
that should lead me to take any other action on the case. And what I'm saying is that the
comment particularly - - if I'm getting it right and I'm not looking at the realtime - is they're talking out of both sides of their mouth. I understand that. And that was not as
pronounced, in my opinion, as the last time. What I urge is that, you know, without
lowering the responsibilities of self-represented litigants because they're bound by the
same rules. And I have this sense in cases where two attorneys are going at it. I don't
always think it's persuasive or productive to start making it personal."
See (Supplemental Transcript TR. V. 1 p. 30, L. 14-19):

"So what I'm going to do, I'm going to recuse myself on the case. The case will be
reassigned. And I know it wasn't explicitly brought up as that motion, but I - - given
what was said in the argument today, I've decided to consider it and think about it as
such. The presiding judge recused himself at (Appeal R. V. 2, p. 239).
Rule 54(e) Attorney Fees.
An award of attorney fees under I.C. § 12-121 is proper only when the case was brought

frivolously, unreasonably, or without foundation. Northwest Bee-Corp. v. Home Living
Serv., 136 Idaho 835, 842, 41 P.3d 263, 270 (2002) (citing Kelly v. Silverwood Estates, 127
Idaho 624, 630, 903 P.2d 1321, 1327 (1995)). belief that the Smiths pursued their claim
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frivolously or without foundation. Therefore, attorney fees on appeal are not awarded to the
Smiths under I.C. § 12-121. (emphasis added)
15. The judgment of August 9, 2019 and the Amended Judgment of September 12, 2019 should
be vacated, reversed and Summary Judgment awarded to us for the following reasons.
1. The Court erred procedurally in awarding Summary Judgment in favor of Smiths because
Smiths did not obey the Court's Scheduling Order at (Appeal R., V. 2. p. 328-335) and
file the required separate Statement of Facts Not in Dispute. The crux of a summary
judgment decision, historically, is based on the facts cited in each party's separate
statement of claimed facts not in dispute. The claimed facts not in dispute must be
substantiated with references to the record of supporting admissible evidence. A party
objecting to the other party's claimed facts must address the stated fact and show that the
stated facts are not true "facts" by controverting the stated facts with evidence in the
record. We obeyed the Court's scheduling order and filed a separate Statement of Facts
Not in Dispute. Our facts were not controverted by references to the record or admissible
evidence by Smiths. We did not have the opportunity to controvert Smiths required
separate Statement of Facts because Smiths failed to file the required statement. See
above statement of facts numbers 10 and 11. The Court Scheduling Order cites the
following remedy for failure to comply or obey the Scheduling Order:

SANCTIONS NON-COMPLIANCE: failure to comply with this Order the deadlines
it imposes timely manner subjects a non-compliant party and/or counsel an award of
sanctions under I.R.C.P. 16(e) and/or other applicable rules, statutes or case law.
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16. We demanded a jury trial when we filed our Complaint on September 25, 2019. The
presiding judge held a hearing to schedule events leading up to the demanded jury trial and he
issued a scheduling order at (Appeal R., V. 2. p. 328-335). The scheduling order set deadlines
and requirements for pre-trial events. The following excerpt from the scheduling order set out
requirements concerning Summary Judgment Motions:
MOTIONS FOR SUMMARY JUDGMENT:
a. Motions for summary judgment shall be accompanied by a separate
memorandum that: (1) identifies each material fact regarding which the moving
party claims there is no genuine issue; and (2) refers to specific portions of the
record by which each material fact is proven or established. The party opposing
summary judgment shall have twenty-one (21) days to file an objection to summary
judgment. (emphasis added)

We complied and filed our Summary Judgment motion on April 13, 2019, supporting Brief and a
separate Concise Statement of Facts Not in Dispute. Smiths did not comply with the scheduling
order requirement and only filed a Motion and a supporting Brief on April 26, 2019. They did
not comply with the requirement to file a separate Statement of Material Facts Not in Dispute.
The scheduling order states that sanctions can be applied for failure to comply or obey the
requirements cited in the scheduling order.
20. SANCTIONS NON-COMPLIANCE: failure to obey this Order and the deadlines it
imposes timely manner subjects a non-compliant party and/or counsel an award of
sanctions under I.R.C.P. 16(e) and/or other applicable rules, statutes or case law.
17. Instead of awarding sanctions to Smiths for non-compliance, the presiding judge awarded
Summary Judgment to Smiths on July 29, 2019 in a Memorandum decision.
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All these admissions plus their willful failure to obey the Scheduling Order at (Appeal R., V. 2.
p. 328-335) creates a genuine dispute requiring a trier of fact. We provided genuine disputed
material facts that require a jury (trier of fact) to hear and make credibility judgments on
witnesses testimony and evidence. The judge accepted false statements put forth by Smiths'
attorney without verifying with whom he admitted he had a long standing relationship. In this
regard he made credibility decisions which is a jury function.
"Credibility determinations, the weighing of the evidence, and the drawing of legitimate
inferences from the facts are jury functions, not those of a judge, whether he is ruling on
a motion for summary judgment or for a directed verdict." Anderson, 477 U.S. at 255. To
that end, the Third Circuit has noted that "depositions are 'one of the best forms of
evidence for supporting or opposing a summary-judgment motion,' and that affidavits,
not being subject to cross-examination, 'are likely to be scrutinized carefully by the court
to evaluate their probative value."' In re CitXCorp., Inc., 448 F.3d 672, 679 (3d Cir.
2006) (quoting l0A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal
Practice And Procedure§ 2722, at 373, 379 (3d ed. 1998)). Even inconsistencies within a
Plaintiffs deposition may "cast[] doubt On the plaintiff's story" and "are matters
ultimately useful in determining the plaintiffs credibility," but they "are not proper
considerations on a motion for summary judgment." Chatman V. City of Johnstown, PA,
131 F. App'x 18, 20(3d Cir. 2005).
Smiths did not even file the required separate statement of facts not in dispute and did not
controvert our separate statement of facts with proof in the record. The summary judgment was
flawed by the judge not following his own Scheduling Order requirement resulting in a serious
procedural error. Smiths should have been subjected to sanctions for not obeying the Scheduling
Order; instead they were awarded summary judgment and our claims were dismissed with
prejudice without an analysis of our admissible proof regarding each issue in our Complaint. We
are left without a way to recover our proven damages.
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On July 29, 2019 the presiding judge issued a Memorandum Decision (Appeal R., V. 4. p.
709-723). The judge failed to apply the actual facts to the decision. He also made incorrect

procedural decisions as he did not address and resolve Plaintiffs' pending motions for leave to
file punitive damages at (Appeal R., V. 3. p. 497). I could not file a motion for punitive damages
without the judge approving my motion for leave to file. I filed a motion for injunctive relief at
(Appeal R.,V. 4 p. 648-652) in order to be able to use my paid irrigation water to irrigate my

garden and my grape patch. The judge did not respond, and as a result, I lost a growing season in
2019 and will lose another season in 2020 unless I regain my water rights for irrigation of my
garden and my grape patch. Currently, Smiths have forbidden me to water past the fenceline up
to the irrigation berm separating the properties in dispute. I flood irrigate and a barbed wire fence
will not stop water flow. The judge issued his decision before the cut off of discovery per his
scheduling order. He failed to take into account the information provided in our Pre-Trial
Memorandum and the fact that Smiths failed to follow his own scheduling order requiring them
to file a Pre-Trial Memorandum. They did not. The pre-trial conference cited in the scheduling
order (Appeal R., V. 2. p. 328-335) was supposed to resolve any outstanding motions. The judge
issued a memorandum decision awarding Summary Judgment to Smiths on July 29, 2019, the
same day that I filed our required Pre-Trial Memorandum at (Appeal R., V. 4. P. 696-708) The
judge granted an Amended Decision granting all Smiths' requests and denying all our claims
with prejudice without even analyzing our claims for material facts in dispute that require a jury
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trial. His Amended Decision was issued on September 12, 2019, one day after the scheduled

jury trial.
18. It is undisputed that William C. Nichols, David Nichols' father, owned what is now parcel 1
for decades and farmed up to the irrigation berm separating parcel 1 from parcel 2. When he sold
parcel 1 to Walter Woodworth, Walter Woodworth farmed up to the irrigation berm. When
Walter Woodworth sold parcel 1 to Albert and Mary Ann Dureau, they farmed up to the
irrigation berm. David Nichols planted windbreak trees north of the irrigation berm without any
objections from any of the owners of parcel 1. When Mary Ann Dureau sold parcel 1 to Smiths,
they only farmed up to the irrigation berm. During the ownership of the portion of land identified
as parcel 1 on May 17, 1978 none of the following owners have ever farmed any ground past the
irrigation berm at the northern end of the agricultural property.
In Griffel v. Reynolds, 34 P.3d 1080 (2001) the Idaho Supreme Court made the following
findings and statements:
This case involves a boundary dispute, which arose when defendants David and Gogie
Reynolds' (Reynolds) prepurchase survey demonstrated that plaintiffs' farming lines
encroached on the parcel that Reynolds had purchased from Roy and Trudy Stegelmeier. The
district court determined the location of the boundary by applying the doctrine of boundary
by acquiescence. We affirm.
The plaintiffs alleged in their complaint that the boundaries between their properties and
Reynolds' property had been established for more than twenty years by both farming lines
and fencing lines, and that these lines claimed by the plaintiffs were visible and obvious,
although they had never been surveyed. The plaintiffs asserted title to the disputed premises
defined by the farming lines as they existed in 1999 under theories of adverse possession and
boundary by agreement and/or acquiescence. The plaintiffs obtained a temporary restraining
order enjoining Reynolds from erecting the fence on the disputed boundary that would
impede the plaintiffs from conducting their usual fall field farming work.
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In Idaho, the phrase "boundary by acquiescence" is often used interchangeably with
"boundary by agreement," although the latter more accurately describes the doctrine.
Cameron v. Neal, 130 Idaho 898, 950 P.2d 1237 (1997), (citing Wells v. Williamson, 118
Idaho 37, 40, 794 P.2d 626, 629 (1990)). To prove boundary by agreement, there must be an
uncertain or disputed boundary and a subsequent agreement fixing the boundary. The
agreement need not be express, but may be implied by the surrounding circumstances and
conduct of the parties. Id. at 41, 794 P.2d at 630; Edgeller v. Johnston, 74 Idaho 359, 262
P.2d 1006 (1953). (emphasis added)
Where no express agreement is shown, the agreed upon boundary "must therefore be
determined from the conduct of the parties, viewed in the light of the surrounding
circumstances." O'Malley v. Jones, 46 Idaho 137, 140, 266 P. 797, 798 (1928). A long period
of acquiescence by one party to another party's use of the disputed property provides a
factual basis from which an agreement can be inferred. Wells, 118 Idaho at 41, 794 P .2d at
630. Acquiescence is merely regarded as competent evidence of the agreement. Paurley v.
Harris, 75 Idaho 112, 117, 268 P.2d 351 (1954).
19. In our case, the conduct of the parties are clear and cannot be refuted. Parcel 1, an
agricultural parcel, now owned by Smiths since April 11, 2018 has never been farmed beyond
the northern perimeter of the parcel. The farming lines up to the irrigation berm was established
when David Nichols' father farmed what is now parcel 1 up to the irrigation berm for decades.
He owned a great deal of property other than the agricultural parcel. On May 17, 1978, he had a
large portion of his property split into 5 separate parcels as depicted on a survey at

(Supplemental R., V. 1. p. 65) showing the split between parcel 1 and parcel 2 was separated by
the section line and the irrigation berm at the northern end of parcel 1. He deeded parcel 2, a
residential property to his son, David I. Nichols and Jackie Lynn Nichols on November 7, 1979
on a warranty deed stating that the property was free from all encumbrances. See (Appeal R.,

V.2. p. 311-312) Page 312 of the warranty deed shows that it was filed and recorded by the law
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firm of Goodman, Duff and Chisholm so Attorney Chisholm knew in 1979 the description and
validity of David Nichols' property (parcel 1) which is now ours which he now disputes. Our
neighbors can testify that the parcel 1 agricultural parcel has never been farmed outside the
farming line established by the irrigation berm. David Nichols owned parcel 2, our property from
November 7, 1979 until September 4, 2008 (29+years) and he has stated that the farming line of
parcel 1 ended at the northern end of the property just south of the irrigation berm alongside the
section line. We have owned parcel 2, the residential property depicted at (Appeal R., V. 4. P.

577) and identified on the tax map as RP09S24E070370 at (Appeal R., V. 1 p.196) These aerial
photographs clearly show two distinct properties: a clearly defined agricultural property and a
clearly defined residential property encircled by trees. During the time we and David Nichols
possessed, owned, maintained and cultivated parcel 2 (over 40 years) parcel 1 was farmed up to
the irrigation berm and the section line. At no time has property north of the irrigation berm been
farmed by any of the owners of parcel 1 including Smiths.
20. The record discloses that no owners prior to April of 2018 ever confronted either David
Nichols or I with objections as to the location of their farming lines. No dispute, complaint, or
claim existed until just prior to the commencement of this action in which the Smiths sought to
claim rights to the property outside the defined farming lines. From this evidence, the District
Court should have concluded that the parties owning parcel 1 and 2 had acquiesced in treating
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the farming lines as their boundary over many years, based upon a finding that the farming lines
had remained unchanged since 1978 and before.
In Griffel the Supreme Court concluded that there was substantial, competent evidence to
support the finding that the farming lines had remained substantially unchanged since 1978 and
affirmed the District Court's finding of boundary by acquiescence.
The adjoining landowners tacitly accepted the farming lines as visible evidence of their dividing
lines for a long period of time. From the mutual recognition of the farming lines and the
occupation and cultivation by each party up to the lines. Our garden spot was in place for
decades and with only one or two exceptions due to health was cultivated up to the farming line
of parcel 1 except for a space reserved for tractor access at the south end of the garden. The
Supreme Court stated in Griffel:
"We are satisfied here that, the district court properly found acquiescence from which it
implied an agreement between the parties. There are ample facts, therefore, to sustain the
action of the district court holding the farming lines to be the boundary by acquiescence.
21. Smiths have repeatedly based their claim of a portion of our land on stating without any
admissible evidence or proof that the May 17, 1978 survey which created separate parcels for
parcel 1 and 2 had an error of 3. 8 feet at the point of beginning at 125W Road. The survey
map/drawing at (Supplemental Appeal R., V. 1.p. 65) clearly shows the beginning point of
parcel 1 and 2 was at the centerline of 125W Road and not 3. 8 feet to the west of the centerline
as Smiths' claim.
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CONCLUSION
The Memorandum Decision granting Summary Judgment to Smiths cannot stand since they
failed to file a Separate Statement of Facts not in Dispute as required by the Judge's Scheduling
Order at Appeal R., V. 2. p. 328-335). This failure denied us the opportunity to rebut/controvert
their "facts" that they believed proved that no Genuine Material Facts existed requiring a trier of
fact to decide. Smiths' failure to obey the Scheduling Order did not result in Sanctions allowed.
But for this first procedural error, the August 9, 2019 Judgment and the September 12, 2019
Judgement would not have occurred.We filed a separate required Statement of Facts as required
by the Judge's Scheduling Order which were not rebutted/controverted by Smiths. Our Statement
of Facts not in dispute and Smiths failure to controvert our facts with admissible evidence in the
record allows our facts to stand as Genuine Material facts. Summary Judgment was not
appropriate per long established standards. We proved with evidence that their statements of an
error in the point of beginning for our property was in fact in the middle of 125W road was false.
This alleged error was the basis for their incorrect survey coordinates on the March 23, 2018
survey which triggered the dispute and caused Smiths to enclose and take our real and personal
property with a hostile barbed wire fence through our side and front yard ending on our
driveway. We proved that the original claim of a portion of our property was a small portion
based on what Smiths referred to with his "black line" which he claimed was our common
boundary while the fence took a much larger portion of our property when Smiths engaged in
self-help without a Court Decree or Order. See (Appeal R., V. 3.p. 477-478, 480) and page
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17-18 of this brief. The basis for their claim to our property was disproven with facts and
evidence in the Appeal record but not considered by the presiding judge. The presiding judge
accepted Smiths' conclusory statements throughout and failed to give us all reasonable
inferences as required by Summary Judgement standards. This failure prevented us from having
our demanded jury trial. In accordance with I.A.R. 35 (g) regarding Real Property Disputes, this
brief includes maps, diagrams illustrative drawings depicting the lay of the land, the location of
the parcels/portions of property in dispute: See survey maps at: (Supplemental Appeal R., p.

65-66) showing the boundary in dispute. See the tax map at (Appeal R., V.1. p. 196) showing
the Real Property (RP)identifications for the two parcels in dispute. Our parcel 2 is identified as

RP09S24E070370 and Smiths parcel 1 is identified as RP09S24E071950. See (Appeal R., V.
4.p. 577) which shows the irrigation berm separating the agricultural parcel and our residential
property. Note that our residental property is encircled with trees. See the claimed surveyed
boundary line claimed by Smiths at: (Appeal R., V. 3.p. 477-478, 480). (Photo at page 478)

RELIEF REQUESTED- We respectfully request that the Summary Judgment, the Amended
Judgement of August 9, 2019 and the Amended Judgment of September 12, 2019 and the Award
of Attorney Fees be reversed, vacated and Summary Judgment be awarded to us based on the
procedural errors and facts stated above along with treble damages caused by Smiths trespassing
onto disputed land and erecting a fence through the disputed property without a court order or
notification to us or permission from us. In the alternative, we request that the case be remanded
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to District Court with a different presiding Judge assigned and that the case proceed to jury trial
as both parties demanded.
/s/ Carl E. Owen
Carl E. Owen
PO Box 723, Rupert, Idaho 83350 Tel: 208-430-3206
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